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Issuer: ISsuer:
country A country B
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ISsuer: issuer:
country C country D
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Issuer: ISsuer:
country A country B
CSD CSD

ISsuer: issuer:
country C country D
CSD CSD

intermediary

A

PRIMA: Hague Convention
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Current discussion in Japan (1)

CSD
Int P Int Q
\
Int R Int S
A

Japan

transfer or pledge
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New York
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Current discussion in Japan (2)

CSD
Int P Int Q
\
Int R Int S
A

New York
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1. 7 8—/\LiE (2)UNIDROITEHERE
EHEDEAZ : A Functional Approach

 Internal Soundness (workabillity):

— Any system must operate properly as such in
response to indirectly held situations.

« Compatibility (connectibllity):

— Even if one system as such is "workable," two
different workable systems must function
properly when two systems are combined In
International transactions.
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Common Law: US

What does the investor have?

issuer

securities

CSD

security entitlement

intermediary

security entitlement

iInvestor

"financial assets"
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Common Law: UK
What does the investor have?

issuer

securities\
third parties

CREST

intermediary

holding trust assets and
own assets

equitable interest

iInvestor
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Civil Law: France

What does the investor have?

issuer

securities

CSD (Euroclear France)

A

intermediary (account keeper)
"teneurs de compte conservateurs"

A

contractual claim (?),
though insolvency-proof

iInvestor
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issuer

securities

Civil Law: Japan
What does the investor have?

CSD

intermediary

A

iInvestor

account keeping
only

account keeping
only

contractual claim for book-entry

holding securities
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Description of current law:
Tentative conclusion

e The "common law - civil law" distinction I1s not
nelpful.

* Rules are hopelessly different among major
jurisdictions.

— US and UK are different.
— France, Germany and Japan are different.
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A Functional Approach:
What if the intermediary becomes insolvent?

US UK France Germany Japan
Investor yes yes yes yes yes
protection
doctrine special | general |special general general
provision | trust provision | property property
principle law law

Note: There is a risk of shortfalls in all jurisdictions.




A Functional Approach:
Method of a transfer or pledge
Is a book-entry the necessary and sufficient

conditions?
US UK France Germany Japan
yes ? yes ? yes
(in most
cases)
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Prescription:
A functional approach: a few items

 Internal soundness (workability):
— effect of the intermediary's insolvency
— effect of book-entries

— Intermediary's right to use customers'
securities

e compatibility (connectibility):
— What if a financial instrument is a "security" in

one jurisdiction, but not in another
jurisdiction?
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Major Points of Current Discussion

o “Direct” and “Indirect” Systems
— Matching debits and credits
— Upper-tier attachment and identification
— Who Is an intermediary?
e Priority Rules
— How to apply three rules — first-in-time priority, last-in-
time priority (“*good faith purchaser” rule) and sharing
rule?

« Relationship with the Issuer

19



Upper-tier identification and
upper-tier attachment

=

In Japan, there is nothing to attach.

The creditor might want to prevent
Intermediary from making further book
entries...[not permitted in Japan]

attachment

T~

CSD
Int P Int Q
Int R Int S
A

\< attachment

: ©rm
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Upper-tier identification and
upper-tier attachment

In Japan, no property right, but the
contractual right can be exercised if
identified — usually not identifiable
CSD because of the omnibus account

system. CSD or Q does not know C.
Qn B or C exercise his right?

Int P Int Q

_
\<c\alm B or C exercise his right?

Int R IntS ~_|
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Who Is an intermediary?

CSD

Int P

.

Spain

Int Q

transfer or pledge

—

Switzerland
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Summary

What is essential, and what is NOT essential?

Paper Is not essential — the first key factor is
D00k entry.

~or book-entry, we need intermediaries and thus
the existence of intermediaries i1s unavoidable.

The second key factor Is that transfers or
pledges are effectuated by book-entries.

With these two essential factors, "functional”
harmonization is possible without harmonizing
direct and indirect holding systems.
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