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⚫ At the previous meetings, we received the following comments when discussing how the Code of 
Corporate Conduct should look in relation to MBOs and conversions of listed subsidiaries into wholly 
owned subsidiaries by controlling shareholders (hereinafter referred to as "subsidiary conversions").

✓ With the demand for  “Action to Implement Management that is Conscious of Cost of Capital and 
Stock Price,” MBOs and subsidiary conversions are expected to increase further, and the need for 
additional measures to ensure the interests of general shareholders should be considered 
promptly.

✓ As a prerequisite for consideration, it should be clarified what issues need to be addressed to 
properly ensure the interests of general shareholders in light of the recent cases of MBOs and 
subsidiary conversions.

Previous Discussions and Today’s Agenda

⚫ Today, we present the opinions and other comments received at the interviews with market participants.

➢ Based on these, we would like you to discuss how the revision of the Code of Corporate Conduct should 
proceed.

Interviews with Market Participants

• Interviews were conducted with a wide range of market participants on points that continue to be 
considered problematic in properly ensuring the interests of general shareholders, based on 
developments in practice since the formulation of METI’s “Fair M&A Guidelines“ and recent real-life 
examples.

✓ Interviewees: institutional investors (long investors and activists), legal advisers, financial advisers, buyout funds, 
consultants, think tanks, etc.

(An overview of regulations and practices relating to M&As in the US is also summarized in Appendix 3.)
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Opinions of Market Users (General Comments)

⚫ There were many comments from advisors and others, who provide support to companies that have 
received an offer, that there has been progress regarding fair procedures to appropriately ensure the 
interests of general shareholders based on the Fair M&A Guidelines.

➢ Many say that the perception of special committees is changing in light of recent precedents and that 
meaningful consideration is beginning to be given to the issue with the awareness that investors will 
be vocal.

⚫ On the other hand, some comments, mostly from investors, still raised concerns that in some cases prices 
are not fair or that fair procedures have not been implemented.

⚫ Investors also commented that having a PBR above 1x based on the purchase price is not in itself a direct 
indicator in determining the fairness of the price, and that what is important is that the best price is 
achieved through fair procedures.

⚫ ln this context, a wide range of market users commented on the importance of encouraging the setting of 
fair prices through the better functioning of the fair procedures set forth in the Fair M&A Guidelines.

- For listed companies with a holding company accounted for under the equity method (e.g., holding 
between 20 and 50%), there were also opinions that since reviews of group management are expected to 
increase, ensuring the interests of minority shareholders in situations where a holding company under the 
equity method carries out a subsidiary conversion will also become a matter of debate.

(See Appendix 1 for details)
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⚫ The Fair M&A Guidelines state that the interests of general shareholders should be protected by 
conducting M&A transactions through fair procedures. They also set out practical measures that 
contribute to ensuring the fairness of transaction terms ("Fairness Ensuring Measures") that are generally 
considered highly effective, such as the establishment of a special committee.

- The Special Committee should take the lead in considering which, and to what extent, Fairness Ensuring Measures 
should be taken based on the specific circumstances of each M&A transaction.

(Ref.) Fair Procedures in Fair M&A Guidelines

Special Committee
• An independent special committee evaluates and decides the 

appropriateness of the M&A transaction, the reasonableness 
of transaction terms, and the fairness of proposed procedures

Independent Expert 
Advice from 
External Advisors

• Obtaining advice from legal advisers and obtaining valuation 
reports and other information from third party valuation 
advisors 

Market Checks

• Active market checks: Investigation and evaluation of potential 

prospective acquiring parties

• Indirect market checks: Create an environment in which other 

prospective acquiring parties can make competing proposals after the 
proposed M&A transaction is announced

Majority-of-
Minority Condition

• A condition to the consummation of the M&A transaction that 
it receive support from a majority of the shares held by general 
shareholders, and the prior public announcement of such 
condition

Elimination of 
Coerciveness

• Ensure that shareholders who do not tender their shares in 
response to the tender offer are not treated less favorably 
than if they had done so (e.g. refrain from adopting a scheme that does not 

ensure that in the squeeze-out process after the tender offer, dissenting shareholders 
have appraisal rights or a right to request a determination of price; base the purchase 
price in the squeeze-out process after the tender offer on the tender offer price, and 
make a statement to that effect).

Disclosure
• Providing material information for general shareholders to 

exercise judgement on the reasonableness of transaction 
terms, etc., and improving transparency

"Fairness Ensuring Measures" in the Fair M&A Guidelines

(See Appendix 2 for the status of implementation of 
each Fairness Ensuring Measure.)



5
© 2024 Japan Exchange Group, Inc., and/or its affiliates

Market User Opinions (Fairness Ensuring Measures)

Special 
Committee

⚫ Special committees' perceptions have begun to shift as a result of recent court precedents, with committees 
beginning to meaningfully consider issues with the awareness that investors will be vocal.

⚫ On the other hand, investors say that there are some cases in which it is unclear whether the special committee 
is conducting effective deliberations, and some investors have called for clarification of the perspective of the 
deliberations and further disclosure of the details of the deliberations.

Majority-of-
Minority 

Conditions

Market User OpinionPoint

Valuation 
Report on 

the Value of 
Shares 

⚫ A growing number of voices, with investors at the fore, are calling for further disclosure of the assumptions used 
in stock value calculations (e.g., the assumptions used in business plans (including free cash flow)) to determine 
the fairness of the price.
- While some investors expect the special committee to verify the validity of the assumptions used in the calculations, 
others are concerned about the effectiveness of the special committee since its members are outside directors who are 
not directly involved in the business.

⚫ There are also calls for enhanced disclosure of the calculation agent's interests in order to ensure its 
independence.
- While some investors called for the special committee to be required to appoint its own financial adviser and obtain a 
valuation report, others doubted whether the adviser could be sufficiently independent and the effectiveness of 
obtaining multiple valuation reports (usually, the calculation agent uses the company's business plan as a given).
- There were no calls for a mandatory fairness opinion at this time, given the lack of a clear legal position on the issue.

Market 
Check

⚫ In light of the "Guidelines for Corporate Takeovers," etc., there are high expectations for indirect market checks.
⚫ From the viewpoint of making indirect market checks function effectively, there were requests for disclosure of 

the details of considerations regarding counter-proposals.

⚫ The following are comments received on the specific "Fairness Ensuring Measures" indicated in the Fair M&A Guidelines.

⚫ While highly effective in ensuring fairness, a wide range of market users are cautious about making such 
conditions uniformly mandatory, taking into account their impact on whether or not a deal can be closed.
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Matters for Discussion (1) (How to Proceed With Review of Code of Corporate Conduct)

⚫ From the perspective of appropriately ensuring the interests of general shareholders, what do you think 
about the necessity of making the Fairness Ensuring Measures indicated in the Fair M&A Guidelines and 
other necessary measures mandatory under the listing rules (Code of Corporate Conduct)?

➢ Market participants have evaluated that fair procedures have been progressing since the 
establishment of the Fair M&A Guidelines in 2019. What are your thoughts on this point?

➢ How do you think the situation compares to the regulations and practices in the U.S.?

➢ In light of the progress of fair procedures and the highly individualized nature of each case, rather 
than making them uniformly mandatory, is it possible to support the framework of the Fair M&A 
Guidelines to function better by, for example, encouraging appropriate consideration by the special 
committees, enhanced disclosure of information necessary for general shareholders to judge fairness, 
or reflection of general shareholders' wishes? 
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⚫ From the perspective of supporting the Fair M&A Guidelines framework to function better, specifically,

(1) Should we consider reviewing the “opinion that the transaction will not undermine the interests of minority 
shareholders" to be obtained from the special committee? (Review of applicable cases (expansion to MBOs), clarification 
of viewpoints, enhanced disclosure of details of deliberations)

(2) Although the Code of Corporate Conduct requires necessary and sufficient disclosure when expressing an opinion, 
should we consider further enhancing disclosure of the assumptions used in the calculation of share value and the details 
of consideration of competing proposals?

(3) From the viewpoint of reflecting the will of general shareholders, are there any situations where it is necessary to seek 
confirmation of the will of general shareholders (e.g., establishment of majority-of-minority condition and other measures) 
as a procedure?

(Ref.)  Opinion that the transaction will not undermine the interests 
             of minority shareholders 

Matters for Discussion (2) (Details of Review of Code of Corporate Conduct)

⚫ When deciding on material transactions involving controlling shareholders, it is 
mandatory to obtain an opinion from an entity that has no interest in the controlling 
shareholder that the transaction will not undermine the interests of minority shareholders 
(disclosure of a summary only) 

(No clear indication of viewpoints to be considered in the opinion.)

Content of the Code of Corporate Conduct

Not Covered

MBOs

Covered 

Subsidiary 
Conversions

In practice, it is normal 
for the company to 
obtain a summary of a 
report from a Special 
Committee

(Ref.) Matters to be Observed pertaining to disclosure of MBOs, etc.

Content of the Code of Corporate Conduct
MBOs

Covered

Subsidiary 
Conversions

⚫ Obligation to make necessary and sufficient disclosure when expressing an opinion on 
an MBO or takeover bid by a controlling shareholder

(Under the listing rules, obtaining a valuation report is mandatory. Based on the above, a 
summary disclosure (see page 8) is required)

Covered
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(Ref.) Timely Disclosure Required on Share Valuations

Timely Disclosure Guidebook (Ref.) Fair M&A Guidelines

Information on the share 
value calculation 
(important assumptions 
for the calculation)

(When using the DCF method)

➢ Specific figures for the financial projections on which the 
calculation is based

– If these include a significant increase or decrease, 
the reasons for this

➢ Sources for the financial projections on which the calculation 
is based

➢ Whether the financial projections assume that the 
transaction in question will take place

➢ Specific figures for discount rates

➢ Calculation methodology for going concern value and specific 
parameters used in the calculation

➢ Other special preconditions, if any

(When using the DCF method)

➢ Free cash flow forecasts for the target company on which the 
calculation is based

– Thinking behind the projection period

➢ Chronology of preparation of financial forecasts on which the 
calculation is based (whether the rationality of the business 
plan was confirmed by the Special Committee, whether the 
financial forecasts were reviewed by third-party valuation 
advisors; if using financial forecasts that differ substantially 
from those announced before the M&A, the reasons for this; 
etc.)

➢ Whether the financial forecasts assume that the transaction 
in question will be carried out

➢ Type and grounds for calculation of discount rate

➢ Perspectives on the perpetual value such as the growth rate, 
etc. assumed for after the forecast period

Information on material 
interest relationships 
with third-party 
evaluation organizations

➢ If there is a material interest relationship with a calculation 
agent (see note), the details of that relationship and why the 
company requested the calculation from an agent with which 
it has a material interest relationship 

(Note) e.g., a) When the agent falls under the definition of a 
related party; b) when the request is given to an agent 
recommended or introduced by the offeror (including the offeror's 
shareholders, officers, financial advisors, or other similar parties); 
c) when the agent receives requests from both the listed company 
and the offeror; d) when the company or any of its related 
companies (including subsidiaries) are receiving financing from the 
agent

➢ Fee structure of third-party valuation advisor (whether the 
fee is a contingency fee paid on factors such as the 
completion of the M&A or a fixed fee paid regardless of the 
M&A's success), etc.
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(Ref.) Numbers of MBOs/Conversions and Distribution of Takeover Premiums

⚫ Numbers of MBOs and subsidiary conversions are consistently high. 

⚫ Takeover premiums are on average around 40% of the average market share price before the announcement.

Numbers of Recent MBOs/
Subsidiary Conversions Disclosed

Distribution of Premiums for MBOs/
Subsidiary Conversions (2021-2023)

Note: Includes one failed MBO in 2019 (KOSAIDO), one failed MBO in 2020 (Japan 
Asia Group) , one failed Subsidiary Conversion in 2020 (TOA OIL) and four failed 
MBOs in 2021 (SAKAI OVEX, KOYOSHA, PiPEDO HD, Katakura Industries)

Notes: 1. Includes MBOs/subsidiary conversions disclosed from 2021 to 2023
2. Premiums are based on the average market share price in the month from the business day 
before the day of disclosure
3. Excludes cases such as where the share price has been influenced by early media reports or 
other factors before the disclosure date, and those made through share exchanges 

(Number)
(Number)

Premium

MBOs
Highest 91%
Average 45%
Lowest 3%

Subsidiary 
Conversions

Highest 98%
Average 44%
Lowest 15%

(Premium)

As of May. 15

Predicted to exceed 
40 when simply 

annualized
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Reprinted from the 16th 
meeting materials
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