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General Comments (1) 11

____________________J JPX

Developments in practice after the Fair M&A Guidelines

From a general perspective, procedures based on the Fair M&A Guidelines are being appropriately considered. My
impression is that aspects such as the perceptions of the members of special committees are changing definitively in light
of recent precedent. (Legal advisor)

Companies receiving offers are conducting discussions with an awareness of how the market and shareholders will react
after the announcement, and the outside directors who are members of special committees are acting as a bulwark to a
certain extent. (Financial advisor)

Especially with the independent director governance function for normal times gradually improving, the perceptions of
members of special committees, which are formed for emergencies, have changed considerably compared to the past.
(Buyout fund)

Concerns regarding fairness of prices and procedures
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Institutional investors have voiced dissatisfaction with prices. (Think tank)

There are still cases where | feel like the price is unfair. If more directors are found to have violated their duty of care in
court, we can ensure fair procedures and the situation will change, but this seems difficult. There also needs to be some
procedural support through some kind of rules. (Overseas investor)

Japan has no class action mechanism. Some activists file lawsuits and fight, but for general institutional investors, it is not
worth the effort. That is why it is important to have regulations in place regarding procedures, etc. (Overseas investor)




General Comments (2) 11
______________ JPX

Purchase prices with PBR below 1x

* Itis not as simple as saying we can't have a PBR below 1x based on the purchase price. It is important that fair procedures
are carried out under the supervision of trusted outside directors or calculation agents and that a fair price is achieved on
the basis of these. (Overseas investor)

* PBR cannot be used as a direct indicator to judge the appropriateness of a purchase price. In the first place, corporate
value is determined by the total cash flow that the company will generate in the future, and book value and clearing value
are different concepts. (Financial advisor)

* There has been criticism about conducting MBOs while the share price is relatively low, but there are actually many cases
where companies are forced to decide on MBOs in the face of deteriorating performance, so it is not appropriate to
uniformly regulate the price itself. (Legal Advisor)

Subsidiary conversions of listed companies that are related under the equity method

* Inlight of TSE's request for "management that is conscious of cost of capital and stock price," MBOs and subsidiary
conversions are likely to increase in the future. In addition, as the number of listed companies which have a holding
company accounted for under the equity method (e.g., holding 20% to 50%) increases, more companies are likely to
review the way they manage their groups in light of said request and the current trend away from strategic shareholdings.
How to protect minority shareholders' interests will be a matter of debate when, for example, there is a subsidiary
conversion involving these kinds of companies, or an acquisition of own shares that means a change in control.
(Consultant)

*  When working on these issues in real life, | question why cases are exempt from the guidelines and the Code if they are
not a subsidiary conversion by a controlling shareholder but still involve a certain level of holding. It should be judged on
the level of holding. (Legal advisor)
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Special Committees 11

_____________________J JPX

Encouraging discussion and clarifying perspective of special committees

While practices based on the Fair M&A Guidelines are becoming more prevalent in special committees, | believe that there are gaps in quality
(whether the members of the special committee have appropriate financial literacy and are effectively considering the issues), which is why
investors are expressing discontent. Rather than asking that measures are taken just for the sake of it, the most important thing is to support
special committees to function properly. (Financial advisor)

In recent cases, special committees of outside directors have fulfilled certain functions. Going forward, it is better to put governance in place
before conflicts of interest become apparent, and when they do, to clarify to the outside directors in the special committee what perspective
they should consider, while leaving the rest to normal practice. (Financial advisor)

It is conceivable that TSE could ask companies for appropriate consideration and explanation to investors in accordance with the circumstances
of each transaction by explicitly incorporating the information given in view of the Fair M&A Guidelines (the checkpoints) into disclosure or
the "opinion that the transaction will not undermine the interests of minority shareholders." (Legal advisor)

Disclosure on special committees' deliberations
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In a recent court precedent, it was viewed as problematic that the special committee had abandoned its initial arguments without sufficient
explanation of the reasons and ultimately reached a decision in favor of the company at a price below the DCF calculation range. Companies
should enhance disclosure regarding the content of the special committee's discussions/research. (Think tank)

In other countries, it is the norm for a special committee to verify the appropriateness of the price and to negotiate multiple times to raise the
price. It is important to encourage meaningful consideration and negotiation by having such negotiation processes and considerations
disclosed. (Overseas investor)

The investor side does not have inside information such as future projections, so in terms of fairness, they look mainly at the process. From this
perspective, it would be best for TSE to request enhanced disclosure of what processes and considerations were involved. On the other hand, it
is difficult to know how much to expect from the outside directors who are members of the special committee, given the information gap
between them and the company, their lack of business knowledge, and their ability to efficiently utilize financial advisors. (Overseas investor)

The number of times that special committees meet to deliberate has increased recently, and | am concerned that because companies are
thinking about disclosure, increasing the number of deliberations has become an end in itself. TSE needs to communicate that increasing the
number of meetings is not necessarily the goal. (Legal advisor)




(Ref.) Functions and Roles Expected of Special Committees Il

- JPX
METI "Fair M&A Guidelines" (excerpt)

3.2 Establishment of an Independent Special Committee
3.2.1 Function of the Special Committee

| |
| |
| |
| |
i In cases where structural conflicts of interest may affect the independence of the board of directors (“Board of Directors”) of a target company, and there is a risk that !
i the goals of increasing corporate value and securing the interests of general shareholders may not be properly reflected in the process of formulating transaction terms, i
' a special committee (the “Special Committee”) is a deliberative body that is voluntarily established as an independent organ to supplement or substitute for the role that |
. the Board of Directors of the target company was originally expected to perform. i
E The Special Committee is composed of persons who are independent. After obtaining material information, the Special Committee evaluates and decides the !
i appropriateness of the M&A transaction, the reasonableness of transaction terms, and the fairness of proposed procedures from the perspective of increasing i
' corporate value and benefiting general shareholders. By so doing, the function of the Special Committee is to ensure that in the process of formulating the !
. transaction terms, issues with respect to structural conflicts of interest and information asymmetries are properly addressed, and to ensure that reasonable efforts |
E are made to conduct such M&A transaction on the best possible transaction terms for general shareholders, while also increasing corporate value (see Perspective 1). E
! In this way, fundamentally, the Special Committee is expected to evaluate and decide on an M&A transaction not from the position of a neutral third party vis-a-vis |
i the acquiring party and target company/general shareholders, but rather from a position which aims to promote the interests of both the target company and its general E
' shareholders. If the Special Committee functions effectively in this way, it will be highly valued as a Fairness Ensuring Measure. :
| |
| |
| |
| |
| |
| |
| |
| |
| |
| |
| |
| |
| |
| |
| |

3.2.2 Role of the Special Committee

In order to perform the functions described in Section 3.2.1 above, the Special Committee’s roles are to (1) evaluate and decide on an M&A transaction from the
perspective of whether or not it increases corporate value of the target company, and (2) from the perspective of benefiting general shareholders, evaluate and
decide (i) the reasonableness of transaction terms and (ii) the fairness of procedures.

Among these roles, with respect to the reasonableness of transaction terms (role (2)(i)), it is important for the Special Committee to consider the reasonableness of
transaction terms by (a) ensuring that in discussions and negotiations of transaction terms with an acquiring party, reasonable efforts are made to conduct the M&A
transaction on the best possible transaction terms for general shareholders, while also increasing corporate value, and (b) confirming the contents of the stock price
valuation, which is an important basis for judging the reasonableness of transaction terms, and the rationality of financial forecasts, assumptions and other factors
which are the premises for such valuation. In addition, it is important to examine not only the level of the acquisition consideration but also the reasonableness of both
the acquisition method and types of acquisition consideration.

Moreover, with respect to the fairness of procedures (role (2)(ii)), the Special Committee is expected to play a role in considering which, and to what extent, Fairness
Ensuring Measures should be taken in order to ensure procedurally the overall fairness of transaction terms, taking into account the practical circumstances of the
relevant M&A transaction.
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Share Valuation Reports (1) 11

____________________J JPX

Disclosure of assumptions used in the calculation
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No significant progress has been made in disclosures of assumptions used in calculations since the establishment of the Fair M&A Guidelines.
(Think tank)

In the U.S., disclosure of the valuation report itself is mandatory, allowing investors to make an investment decision on the fairness of the price
and then take measures such as class action lawsuits. On the other hand, in Japan, the valuation report is not publicly disclosed and
information on the assumptions used in the calculation is limited, which from a global perspective lacks transparency. (Overseas investor)

The disclosure of the assumptions used in the calculation can be a basis for asserting the fairness of the purchase price, so we do not object to
the overall idea of asking for enhanced disclosure. (Investment fund)

The appropriateness of the earnings forecast, which is the premise for the calculation, is particularly problematic. The Fair M&A Guidelines
state that a portion of synergies should also be enjoyed by general shareholders, but earnings forecasts with anticipated synergies are not
disclosed, in part because it relates to business strategy. There are also cases where the appropriateness of stand-alone calculations is
problematic, such as when CAPEX and tax rates are adjusted to reduce free cash flow in areas where disclosure is not made. (Overseas
investor)

There is no one correct business plan, so it is fair to give a good explanation of what assumptions were made and how they were confirmed by
the special committee, and then let the investor decide whether to apply or not. Even a simple explanation of the approach to key points
(growth rate, margins, currency factors, etc.) that affect the top line would make a big difference in how the case is seen. If there is a suspicion
that free cash flow is being arbitrarily lowered due to large capital expenditures, etc., TSE could request disclosure of the reasons for large
fluctuations in free cash flow. (Financial advisor)

It is important to require disclosure up to free cash flow with respect to business plans, as we have seen cases where capital expenditures and
debt turnover periods are adjusted in the DCF calculation. (Consultant)

Japanese companies hold a lot of real estate and other assets, and in some cases, the price is unfavorable to shareholders based on the assets
held. There are cases where real estate is sold in a short period of time after the acquisition, even though the DCF calculation was based on the
assumption that it would not be sold. (Overseas investor)

In many cases where a private equity fund acquires a company, non-business assets such as real estate are sold after the company goes private,
so it could be good to require disclosure of policies in the post-privatization business plan. (Consultant)




Share Valuation Report (2) 11

____________________J JPX

Disclosure of assumptions used in the calculation (cont'd)

* |think investors often presume that companies receiving offers are holding down the purchase price by disclosing a conservative business plan,
but there are many cases that are not like that in reality. | have the impression that companies are aggressively pursuing a reasonable level
based on recent court precedents. (Legal advisor)

* Disclosure of the assumptions used in the calculation are at a sufficient level to allow estimation. There is also an issue with investors focusing
on how much they reflect the current asset value, which is unrelated to business value. (Financial advisor)

Validation of appropriateness by special committees

e Special committees are unambiguously in the right position to verify validity. The company should have carefully explained to the special
committee the assumptions used in the calculation, so for example, just requiring disclosure of the main questions asked/answers received by
the special committee would increase transparency in terms of under which assumptions the offer was approved, and would also make the
special committee act more carefully. It is also important to include necessary support such as consultants, given that they are outside directors
who are not directly involved in the business. (Overseas investor)

*  Regarding the business plan and the assumptions behind its calculation, | have the impression that special committees are discussing to some
extent the areas which are likely to be a point of contention with investors. Since doubt among investors is partly caused by not being able to
see these discussions, | believe that there is room for disclosure. (Financial advisor)

*  Since business plans are essentially created by management, there are difficulties in gaining verification by outside directors who are not
involved in the business. Apart from clearly problematic cases, it is not appropriate to uniformly require disclosure of the details of validation by
a special committee. (Legal advisor)

Independence of the calculation agent
* Asinvestors do not have inside information such as future forecasts, it is important that they can trust the calculation agent. (Overseas investor)

*  Since the Fair M&A Guidelines set out the items to be considered to an extent, it would be conceivable for TSE to clarify the points for
consideration and disclosure based on these. (Legal advisor)

* |lam concerned that fairness cannot be ensured while the calculation agent is being paid contingency fees. A mechanism is needed to ensure
independence, such as requiring disclosure of the compensation structure and the special committee's opinion on this. (Overseas investor)
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Share Valuation Report (3) 11

____________________J JPX

Obtaining an independent valuation report by the special committee

The special committee should be required to obtain a valuation report from a financial advisor that it appoints independently.
Especially for MBOs, even large deals, there are few cases of these being obtained. In many cases, the valuation report obtained by
the board of directors is obtained from the financial advisor of the M&A, which creates an incentive for the calculation agent to lower
the price. (Overseas investor)

Requesting the valuation report from an independent financial advisor is the best way to ensure its fairness. (Overseas investor)

In the case of large companies, there are many cases where the special committee obtains its own valuation report to eliminate
debate, but from a practical standpoint, it is doubtful to what extent obtaining multiple valuation reports while incurring additional
costs is useful from the viewpoint of ensuring fairness. (Legal advisor)

Given that financial advisors have no input on the business plan, | think the issue is differences in the parameters of the calculation,
but if so, it is more reasonable to have the parameters and the ideas behind them properly disclosed rather than getting more than
one report. (Legal advisor)

It is questionable to what extent the independent acquisition of a valuation report by the special committee is effective in ensuring
fairness. There are calculation agents that try to produce arbitrary values even if they are obtained from multiple sources. In the end,
investors need to decide whether they can trust the valuation report based on what calculation agent has been used and the track
record of that agent. (Financial advisor)

Obtaining a fairness opinion
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The fairness opinion is also based on the appropriateness of the business plan presented by the company, so it is meaningless
unless the appropriateness of the business plan itself is verified first. (Overseas investor)

There is no common understanding of the definition of fairness, and it is not clear what benefits a fairness opinion would bring in a
court of law, so its effectiveness as a measure to ensure fairness is questionable. (Legal advisor)

While the unit cost of a fairness opinion is high, there is no mechanism for claiming damages from the appraiser, so it is
questionable to what extent the fairness opinion is effective as a measure to ensure fairness. (Think tank)




Market Checks i

-/ JPX
Expectations for indirect market checks

| have the impression that active market checks are only conducted when looking for white knights, but indirect market checks are
functioning and counteroffers are increasingly being made, giving the impression that the industry practice is changing. (Overseas
investor)

| understand from a practical standpoint that it is difficult to conduct active market checks due to concerns about information leaks,
but recently there have been cases where counteroffers have been made after the tender offer has started and the price has been
raised in response, giving the impression that indirect market checks are functioning. (Financial advisor)

Market checks are one of the points we are most concerned about, with multiple recent cases. With the "Guidelines for Corporate
Takeovers" established, transparency is being ensured more than before. (Buyout fund)

Enhanced disclosure regarding counter-offers and tender agreements; ensuring sufficient offer period

Since there have been cases in which the existence of a counteroffer with a price higher than the TOB price was revealed after the
fact, disclosure should be strengthened in the form of clear statements regarding whether a counteroffer was received, whether the
price was higher or lower, and the details of consideration, etc. (Consultant)

There were reports from one actual going-private deal that counteroffers were ignored, which would be problematic if true. On the
other hand, a competing proposal after disclosure (acquisition without consent) is a difficult issue because there is a risk that the
acquisition itself will fall through due to the increase in the share price, which would undermine the interests of minority
shareholders. (Buyout fund)

MBOs are motivated by the desire to remain independent of the operating company, so counter-proposals from the operating
company (takeover proposals without consent) are particularly difficult to accept. (Legal advisor)

One option is to require enhanced disclosure of the fiduciary out clause in the tender agreement as a factor in determining
whether there is room for a counter-proposal. Disclosure of the contents of the contract would also raise awareness on the part of
tendering firms. (Consultant)

Indirect market checks are expected to secure and enhance the interests of minority shareholders. For this purpose, it is important
that a sufficient tender offer period is provided. (Consultant)
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Majority of Minority Conditions, etc. 11
_____________
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Setting MoM conditions

* The low squeeze-out threshold is problematic. For MBOs of companies owned by the founding family, if more than one-third of the
shares are held by related parties, it is virtually impossible to make a competing offer, and even if the price is not appropriate, the
MBO cannot be prevented. (Overseas investor)

* Setting majority-of-minority conditions is a difficult issue if it becomes a uniform obligation because it reduces the stability of the
deal. Shareholders want higher prices for MBOs and subsidiary conversions on the assumption that they will be carried out, so they
don't want the deal to not go ahead. (Overseas investor)

* There are investors who want to exit, so it would be better not to end up hindering deals by mandating the setting of majority-of-
minority conditions. (Financial advisor)

* | think setting such a condition should be considered in cases such as when the offerer has secured the level necessary for the TOB
to be concluded. On the other hand, it is our understanding that necessary considerations are already being made after consulting
with legal or other advisors, so we do not see the need for additional measures. (Buyout fund)

* (Regarding the case where the controlling shareholder refused to set the MoM conditions requested by the special committee) It
could be worth considering requiring the offeror to respect the opinion of the special committee. (Think tank)

Lack of transparency of tender agreements

* Inarecent MBO case, the company had concluded tender agreements with more than 40% of its shareholders prior to the start of
the TOB, and the TOB could have been completed even if only 10% of the shareholders had tendered their shares. Shareholders
usually put listed subsidiaries at a discount partly because of such risks, but in this case, the risk had not been considered since the
original ownership of the founding family was small, so the situation suddenly became apparent, which was problematic. (Overseas
investor)

* Inrecent years, there have been cases in which the level required for the success of an offer is secured by a tender agreement with
a major shareholder. In particular, tender agreements based on the premise of re-investment are an area that causes imbalances
among shareholders as to whether there will be an increase in corporate value after the MBO, so transparency must be ensured.
(Consultant)
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